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PLANNING BOARD
BOROUGH OF CLOSTER, NEW JERSEY
Special Meeting
Thursday,
November 14th, 2013

Mr. Lignos, Chairman called the Special Meeting of the Planning Board of the Borough of Closter, New
Jersey held on Thursday, November 14™, 2013 in the Council Chambers of the Borough Hall to order at
8:04 PM. He stated that the meeting was being held in compliance with the provisions of the Open Public
Meetings Act of the State of New Jersey and had been advertised in the newspaper according to law. He
advised that the Board adheres to a twelve o’clock midnight curfew and no new matters would be
considered after 11:00 P.M.

Mr. Lignos invited all persons present to join the Board in reciting the Pledge of Allegiance.

The following Planning Board members and professional persons were present at the meeting:
Mayor Heymann

Mr. Lignos, Chair

Dr. Maddaloni

Mr. Baboo

Mr. Sinowitz

Ms. Isacoff

Mr. Pialtos

Ms. Stella (Alt # 1)

Mr. Nyfenger (Alt #2)

Mr. Chagaris, Board Attorney

Mr. DeNicola, Board Engineer

Rose Mitchell, Planning Board Coordinator

The following Planning Board members and professional persons were absent from the meeting:
Councilwoman Amitai
Mr. DiDio

Mr. Lignos read the correspondence list and asked if any members had any comments. There were no
comments at this time.

Item#1
Block 1607 Lot 1 (BL 1310/ L 2) Applicant: Closter Marketplace (EBA), LLC
19 Ver Valen Street (7 Campbell Ave.) Centennial AME Zion Church
Application # P-2013-03 Attorney: Mr. Basralian

*Refer to attached transcript.

Motion was made by Dr. Maddaloni & seconded by Mr. Nyfenger to adjourn meeting. Meeting was
adjourned at 10:02 PM.
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STATE OF NEW JERSEY
COUNTY OF BERGEN
BOROUGH OF CLOSTER
IN THE MATTER OF SPECI AL MEETI NG
The Application of:
TRANSCRI PT COF

PROCEEDI NGS
CLOSTER MARKETPLACE (EBA), LLC.,
CENTENNI AL AME ZI ON CHURCH, BLOCK
1607, LOT 1 (BLK 1310/L 2) 19 VER
VALEN STREET (7 CAMPBELL AVE.)
APPLI CATI ON #P-2013-03
- - - - - - - -X

BOROUGH OF CLOSTER MUNI Cl PAL BUI LDI NG
295 C oster Dock Road
Cl oster, New Jersey
Novenber 14th, 2013
8:00 p.m, Volunme Xl
BEFORE
PLANNI NG BOARD
JOHN LI GNOS, CHAI RVAN
SOPHI E HEYMANN, MAYCR
MARK MADDALONI, BOARD MEMBER (8:02)
DAVI D BABOO, BOARD MEMBER ( 8: 01)
| RENE STELLA, BOARD MEMBER
LEONARD SI NOW TZ, BOARD MEMBER
ADRI ENNE | SACOFF, BOARD MEMBER
DEAN PI ALTCS, BOARD MEMBER
PAUL NYFENGER, BOARD MEMBER
ARTHUR CHAGARI S, ESQ , BOARD ATTORNEY
NI CK DENI COLA, P.E., BOARD ENG NEER
ROSE M TCHELL, BQOARD SECRETARY
APPEARANCES:
W NNE, BANTA, HETHERI NGTON, BASRALI AN & KAHN, P.C.
ATTORNEYS FOR THE APPLI CANT
BY: JOSEPH L. BASRALI AN, ESQ

SEGRETO, SEGRETO & SEGRETO, ESQS.
ATTORNEYS FOR THE OBJECTORS

BY: JOHN J. SEGRETO

GNAM LAW CSR RPR, Court Reporter

Job No. NJ1755206
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CHAIR LIGNCS: | call to order this
speci al nmeeting of the planning board of the
Bor ough of Cl oster, New Jersey, being held on this
day, Thursday, Novenber the 14th, year 2013 in the
counci | chanbers of the borough hall.

This neeting has been duly
advertised in accordance with the Qpen Public
Meetings Act of the State of New Jersey. It is
conmenci ng, according to our conputer, at
8:04 p.m The planning board adheres to a 12
o' clock mdnight curfew No new matters will be
consi dered after 11 p.m

Pl ease join the board in the Pl edge
of All egi ance.

| thank you all very nuch.

Ms. Mtchell, would you kindly take
att endance.

M5. M TCHELL: Mayor Heymann.

MAYOR HEYMANN:  Her e.

M5. M TCHELL: Councilwoman Amtai .
Dr. Maddal oni .

MADDALONI :  Her e.
M TCHELL: M. Baboo.
BABOO. Here.

5 3 5 D

M TCHELL: Ms. Stella.

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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MS. STELLA: Here.

M5. M TCHELL: WM. Lignos.

CHAIR LI GNOS: Here.

M5. M TCHELL: M. Chagaris.

MR CHAGARI S: Here.

M5. M TCHELL: M. DeN col a.

MR, DENI COLA: Here.

M5. M TCHELL: M. Sinowtz.

MR, SINONTZ: Here.

M5. M TCHELL: WM. Didio.

Ms. Isacoff.

MS. | SACOFF:  Here.

M5. M TCHELL: M. Pialtos.

MR PIALTOS: Here.

M5. M TCHELL: M. Nyfenger.

MR, NYFENCER: Here.

CHAIR LI GNOS: Let the record show
that the board has received the foll ow ng
correspondence as they relate to the Closter Plaza
application. On the 12th, Atlantic Traffic and
Desi gn Engi neers, on the subject of traffic
engi neering services. And on the 14th of
November, from M. Tim Sack on the C oster Pl aza
redevel opnent .

No out goi ng correspondence has gone

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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out fromthis board.

Any menbers of the board wishing to
di scuss any piece of correspondence?

| see and hear none. And,
therefore, we go right into item No. 1, block
1607, lot 1, 19 Vervalen Street, application
P2013-03. Applicant is the Closter Market Pl ace,
LLC, Centennial AME Zion Church. M. Basralian is
t he attorney.

Again, this is a subdivision, site
pl an, soil novenent application, received back on
May the 16th. 1t was deened perfected with
menti oned stipul ations on June the 5th. The
application was continued and received final
perfection at June 27th regular nonthly neeting,
and now hearings have taken place July 11th and
18t h, August 7th, 8th and 29th, Septenber 12th,
Oct ober 2nd, 10th, 17th and 21st, and this
application will continue here this evening at
this Novenber 14th special neeting.

M. Basralian, welcone.

MR. BASRALI AN: Good evening. At
the | ast neeting on the 21st of October the
applicant concluded its direct testinony,
reserving all rights for rebuttal, should it be

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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necessary. This neeting was schedul ed for

M. Segreto to present his wtnesses. |
understand that at 5 o'clock, or a little after 5
today, received an email that the own only wtness
he had avail able was M. Kauker, his planner. His
engi neer and traffic consultant are not avail able
t hi s eveni ng.

MR. CHAGARI S: Could we have that
put on the record, M. Segreto.

MR, SEGRETO Yes. That's accurate.
That was the email that | sent also to you
M. Chagaris, as well as M. Basrali an.

MR. CHAGARI S: And what was the
reason as to their unavailability, just for the
record, please?

MR, SEGRETO M. Sinoff indicated
to ne that he had four other neetings and he was
trying to get coverage. And, obviously, trying to
come to this neeting. But ne just couldn't do it.
Sanme thing with the engineer. The engi neer had a
nunber of other matters. So, | could not -- |
could not get them here.

MR, CHAGARI S: And when did you
first learn about this?

MR SEGRETG | first | earned about

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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it probably on Monday. | didn't think it was
significant to, you know, | wasn't going ask for
the hearing to be adjourned. | nmean we had the
speci al hearing. And | had M. Kauker.

MR, CHAGARIS: So, | assunme you w sh
to present M. Kauker at this time, and wish to
proceed at the next neeting, at another neeting
for the other w tnesses.

MR SEGRETO Yes, that would be ny
request .

MR, CHAGARIS: And it's your request
that we proceed next Thursday, a week from today?

MR. SEGRETG Well, | had in ny
notes that we were tal ki ng about the 21st. So,
that's what | was tal ki ng about.

MR CHAGARI S: And you will be able
to produce those wtnesses at that tine?

MR SEGRETO  Yes.

CHAIR LI GNOS: Okay. Menbers of the
board, being -- having heard that, can | have a
show of hands of which nmenbers woul d be avail abl e
for a nmeeting, special neeting, next Thursday.
One, two.

MR SINONTZ: It's Hanukkah.

CHAIR LIGNOCS: | don't have a

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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quorum
MR CHAGARIS: Well, we don't know
when M. Didio and --
MR, PIALTCS: What
about counci | woman? Counci | woman.
MR. CHAGARI S: And counci | wonman.
MR, DENI COLA: Wen is Vicky com ng
back, Sophie?
MAYOR HEYMANN: |'ll be com ng back
Friday norning because it's dark when | cone --
MR. DENI COLA: No, Vicky. Vicky.
MR. CHAGARI S: Vicky. Vicky.
MAYOR HEYMANN: Vicky wi Il be back.
MR. DENI COLA: For Thursday?
MAYCR HEYMANN:  She wi ||l be back.
MR. BASRALI AN: By the way, |
t hought Hanukkah starts Thanksgi vi ng.
MR, DENI COLA: That's what |
t hought .
MR. BASRALI AN:  Fol | owi ng week,
Thanksgi ving. It coincides with Thanksgi vi ng.
CHAIR LIGNOs: Lenny, are you
avai | abl e next Thursday, which is not Thanksgi vi ng
or Hanukkah or any other holiday that | know of ?

Are you avail abl e?

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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MR SINOW TZ: Yeah.

CHAIR LIGNOS: kay. | have a
quorum So, here's what | need to do. | need to
be assured that you three gentlenmen will be here

on next Thursday. And Dr. WMaddal oni, that you
will definitely be here, short of any catastrophic
event in our |ives.

MR, MADDALONI :  Short of any
catastrophic event in our lives.

CHAIR LIGNGCS: So there'll be at

| east --

MR. DENI COLA: M. Baboo.

CHAIR LIGNCS: No, M. Baboo is not
avai l able. | asked.

MR, MADDALONI : And possibly we'l|l
have the council woman and M. Didio.

CHAIR LI GNOS: But at least | know I
have five here. Sonebody |ike to nake a notion --
wait a m nute.

M. Basralian, are you -- is your --
the applicant available for next?

MR. BASRALIAN: We will be here.

CHAIR LI GNOS:  You will be here.

MR CHAGARI S: And | assune you

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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woul d consent to any extension of tine necessary
for this board to act?

MR. BASRALI AN: Yes, sir.

CHAIR LIGNCS: Can | have a notion
to have a neeting Wdnesday at 8: 007

MR. DENI COLA: Next Thursday.

CHAIR LI GNOS: Next Thursday at
8:00. Dr. Mddal oni nmakes the notion. Seconded
by M. Pialtos. Discussion? None. M. Mtchel
pl ease poll the board.

M5. M TCHELL: Mayor Heymann.

MAYOR HEYMANN:  Yes.

MS. M TCHELL: Dr. Maddal oni .

MR, MADDALONI :  Yes.

M5. M TCHELL: M. Baboo.

MR, BABOO. Yes.

M5. M TCHELL: Ms. Stella.

MS. STELLA:  Yes.

M5. M TCHELL: M. Lignos.

CHAI R LI GNOS:  Yes.

MS. M TCHELL: M. Sinowtz.

MR SINOWNTZ: Yes.

M5. M TCHELL: [|'msorry.

MR. SINOWN TZ: Yeah.

MAYOR HEYMANN: Ms. Isacoff.

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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M TCHELL: M. Pialtos.
PI ALTCS:  Yes.
M TCHELL: M. Nyfenger.

29 35 D

NYFENGER:  Yes.

CHAIR LI GNCS: kay. So, nenbers of

t he public, anyone who is here for this

application, this hearing, and the public hearing

w || continue next Wadnesday.

M5. M TCHELL: Next Thursday.

CHAIR LIGNGCS: I'msorry. | didit

again. | amso sorry.

MR. BASRALI AN:. W can do Wednesday

and Thursday. |1'Ill be here.

CHAIR LIGNGCS: W can't. | want ed

to do Wednesday but the roomis taken. Next
Thursday. Next Thursday at 8:00 p.m Ckay?
So --

MR. CHAGARI S: Madam secretary
you' Il publish in the newspaper and the Open
Public Meetings Law?

MS. M TCHELL: Yes.

CHAIR LI GNOCS: Okay. M. Segreto, |

think the floor is all your's. O at |least the

t abl e.

| SACOFF:  |1'm going to abstain.

Page 10
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MR, SEGRETO  Good evening
M. Chairman, nenbers of the board, board
professionals, for the record, John Segreto on
behal f of the objectors, A&P. And | have with ne
toni ght, M. Kauker, who is our professional
pl anner .

M. Chairman, | have premarked
exhibits. Objector's Exhibits.

CHAI R LI GNOS:  Your W tness.

MR CHAGARI S: Can you raise your
right hand. Do you swear to tell the truth, the
whol e truth and nothing but the truth?

MR. KAUKER: Yes, | do.

MR. CHAGARI S: And can you give us
your nane and your busi ness address.

MR. KAUKER: M chael F. Kauker.
That's spelled K-A-U- K-E-R  Address is 356
Franklin Avenue, in Wkoff, New Jersey.

MR SEGRETO. Al right. As |

i ndi cated, M. Chairman, | did premark a nunber of
exhibits. 1've nade -- |'ve given M. Basralian a
copy. | have sone extra copies for the board.

MR. CHAGARI S: Do you have a set for
us? 1Is there a report?

MR, SEGRETO No, there's no report

800-227-8440

Veritext/NJ Reporting Company
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by M. Kauker. And I'll just go over the
exhi bits.

MR CHAGARI S: Well, as he goes over
each -- he is going to go over each, | presune,
M. Segreto, as you're introducing the evidence,
you' Il be going over the item

MR, SEGRETO Well, M. Kauker is
going to refer to sone of these, but all of these
exhi bits do not need anyone to testify. They're
all docunents that should speak for thensel ves.
Though one is a copy of sheet 6 of the Onl and
plans and that is the 2012 plan. And that shows
the --

MR. BASRALI AN: Excuse ne. There
are no plans that we submitted in connection with
this application for 2012. They're all dated
2013.

MR. SEGRETG | know. The 2012
application was the sane applicant. |It's the
application that was wiwthdrawmn. And the 0-1 is
sheet 6 of the Or and overall plan and the purpose
of the exhibit is to show where they proposed a
new freestanding building Gin the parking | ot.

MR. BASRALI AN: Excuse ne. | would

| i ke to know what the relevancy is of referring to

800-227-8440

Veritext/NJ Reporting Company
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a plan in 2012 for an application that was
wi thdrawn and is not before the board.

MR SEGRETO It goes hand-in-hand
with Exhibit O 2, which is Arthur Chagaris' letter
of January 21, 2013, to M. Basralian, wherein
Arthur Chagaris opines that, because of that
freestandi ng building, the board did not have
jurisdiction.

MR. BASRALI AN: Again, what's the
rel evancy, since that dealt with an application
whi ch was w t hdr awn?

MR. SEGRETO. It has absol ute
rel evancy to the jurisdiction of this board with
regard to this application. It's intimately
related. 0-3 --

MR, BASRALIAN: | object to the
subm ssion of anything that was -- that deals with

MR. CHAGARIS: Let's have himgo
through it and then we'll go back to each one.

MR. SEGRETG Right. 0-3 is a deed
fromthe Ironny's to Valley Savings and Loan. It
was a subdivision from 1985. They subdivided a
pi ece of their property off, that is the Coster
Pl aza property. That deed is dated June 26t h,

800-227-8440

Veritext/NJ Reporting Company
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1985. O 4 is an agreenent between the Borough of
Closter, Coster Plaza Inc., Grand Union and
Ctizens National Bank. It is a recorded
agreenent dated April 11th, 1973. It deals with
what can or cannot be done on this property. O5
I's, again, another recorded docunent recorded in
Bergen County. [It's a nenorandum of amended and

restated | ease between this applicant and the

Whol e Foods.

MR. BASRALI AN: What's the date on
t hat ?

MR. CHAGARI S: Recorded Novenber
26t h, 2012.

MR SEGRETO R ght.

MR, BASRALIAN: |s that the
menor andum of | ease?

MR. SEGRETG  Menorandum of anended
and restated |l ease. And | believe it has,
attached to it, the first nmenorandum of | ease.

Those are our exhibits,

MR, CHAGARIS: Well, they're marked
for identification. And when we proceed see if
they are entered into evidence.

MR SEGRETG Well, | don't need --

| believe | don't need any witness to testify

Veritext/NJ Reporting Company
800-227-8440 973-410-4040
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regardi ng these exhibits. They're recorded
docunents. One is an agreenent with the town
concerning this property. One is a nmenorandum of
| ease, which is a recorded docunent. O 2 is your
letter --

MR. CHAGARI S: No, but the question
is whether it's relevant to the application. |
understand we're not tal king about the
authentication. |[|'mtalking about whether or not
they're adm ssible in evidence. But let's proceed
and see where we go.

MR. BASRALI AN:  But the first two,
the first two exhibits he referred to, which is
the Orand site plan, 2012, and M. Chagaris'
| etter dated January 21st, 2013, are not recorded
docunent s.

MR, SEGRETO  No, they're not
recorded docunents.

MR. BASRALI AN. And, so, they would
require --

MR, CHAGARIS: They're actually --
yeah, they're not -- they're not -- these pl ans,
the plans, the '"01 is not a plan that's being
considered by the board. And O 2 refers to the

O 1, which, of course, is not being consider by

800-227-8440
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the board either. So, howis it relevant to this
application?

MR. SEGRETO It's relevant because
It goes to jurisdiction. And it's our contention
that the nere fact that they are now renoved
building B, elimnated it, and proposed to
subdi vide the property for purposes of a later
date, putting a building G nmakes it quite
rel evant to the issue of jurisdiction.

MR CHAGARIS: That's just a

conclusion. Wat's the -- what's the rel evance?
What does that -- in other words, one could argue
that they're all -- their opinion was that with

the building there would be a jurisdictional issue
and so they took the building away. So, then
what ?

MR, SEGRETO  And by proposing a
subdi vi si on where they proposed that freestandi ng
bui | di ng, does not change anything. At | east
that's our legal position. So, for purposes of
having a cl ear record.

MR. CHAGARI S: Wy does it change
anything. |It's atotally different application.

MR, SEGRETO It's not a totally

di fferent application.

800-227-8440
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MR CHAGARIS: Sure it is. Wth a
bui |l di ng or without a buil ding.

MR, SEGRETO  Yeah, | know. |If
you're not going to allow O1 and G2 to go in
evidence, that's fine. W have nmarked it for
identification. | put ny position on the record.
If you don't allowit to go into evidence we'l|
tal k about it, obviously, on another day. But I
have the right to mark these and denonstrate to
the court that | wanted to do that and | thought
it relevant.

MR. CHAGARI S: They're marked for
identification. kay. You can proceed.

MR, SEGRETO Al right, | cal
M. Kauker.

EXAM NATI ON BY MR SEGRETO.

Q M . Kauker you have been sworn in,
Is that correct?

MR SEGRETO  Yes, he is.

Q Al right, M, Kauker, can you
pl ease do us a favor and give us your educati onal
as well as your professional qualifications.
A I"'ma licensed planner in the State of New
Jersey. | received ny license in 1970. I'ma

principal in the firmof Kauker and Kauker. W

800-227-8440
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are mnuni ci pal planners. W serve approxinmately 12
muni ci palities in northern New Jersey and New York
State. We also do a substantial anmount of
testinony and work before boards such as this, and
zoni ng boards of adjustnents, related to use
vari ance applications and site -- major site plan
applicati ons.

CHAI R LI GNOs: Have you ever
testified here?

MR. KAUKER: Yes, sir, |last year.

CHAI R LI GNOS: Before the planning

boar d?

MR, KAUKER:. On this particul ar
matter.

CHAIR LI GNOS: You have?

MR. KAUKER: Yes.

CHAIR LI GNOS: Does anyone have any
objection to M. Kauker's qualifications? | don't
see or hear any. So, | think that we can nove to

accept M. Kauker's qualifications.
MR, SEGRETO And we're offering
hi m obviously, as a professional planner.
CHAIR LI GNOS: As a professional
pl anner .

BY MR SEGRETO

Veritext/NJ Reporting Company
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Q Al right, M. Kauker, wll you
pl ease tell us what you reviewed for purposes of
com ng before this board to testify.
A | reviewed the current site plans. | took
a look at the 2012, Or and site plan. | reviewed
t he zoni ng ordi nance and site plan ordi nance,
transcripts of the past several neetings,
particularly the neeting at which Joe Burgis
testified. | reviewed the architectural plans and
prior master plan docunents. | have reviewed the
report of your planner, Francis Banisch, and
evaluated that, in the light of ny testinony.
Essentially those are all the docunents that |
revi ewed.

Q All right. And as the chairnman
I ndi cated, with regard to the 2009 application
made by -- for redevel opnent of C oster Pl aza,

you, in fact, reviewed that 2009 plan, is that

correct?
A Yes, | did.
Q And you testified here before this
boar d?
A | did.
Q Now, M. Kauker, can you pl ease go

t hrough the pre-existing nonconformties on this

800-227-8440
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property.
A Firstly, it is our position, as was ny
position at |ast year's hearing, that the
restriction on the nunber of buildings on any
given lot in this zone renders this particular
entity, the shopping center, not a permtted use
in the zone. Shopping centers, by their very
nature, have nultiple dwellings and nultiple
structures on them And, respectfully, | do not
view this particular shopping center as
contenplated as a permtted use within the zone.

Second major restriction that has a
bearing on this application is the maxi num si ze of
any one given building, as per ordi nance 2009,
1036, which sets that nmaxi num square footage at
45,000 square feet. Those are the two particul ar
nonconformties on this property, which I think
are relevant to the presentations nmade in support
of the application.

Q Al right, the K-mart building is
84,000 square feet. So, that is nonconforming, is
that correct?
A That is correct.

Q Al right, now, building B, that's

the, sonetinmes we refer to that building as the
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one having the old Stop & Shop. Wat is the size
of that building?
A 67,000 square feet. 519 to be exact.
That was confirnmed by M. Roncati on his
testi nony.

Q Al right. So, that building is
nonconform ng, is that correct?
A Yes, it is.

Q What about -- what about parking
spaces?
A The current parking ratio, standard,
W thin the borough, is 1 space per 175 square
feet. That woul d produce a approxi nate total
nunber of required spaces for the center as it
exists, at 1,500 spaces. Only 720 spaces are
existing with, | believe, phase |, adding 10
spaces, for a total of 730 spaces. That certainly
Is well short of the standards set by the
muni ci pality.

Q And what about the height of the
K-mart buil ding, does that conformor not?
A The height of the K-mart building is an
exi sting nonconform ng height situation, because,
I n deed, it exceeds by several feet. A few feet.

The maxi mum height is 25 feet.
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Q Now, | want to turn the page and go
to the issue of jurisdiction. You have indicated
that you read M. Banisch's report, is that
correct?

A Yes, | did.

Q Do you agree with M. Banisch's
opinion with regard to the planning board having
jurisdiction over this application?

A No, | do not. WM. Banisch correctly makes
t he board, and all of us aware of the fact that
the situations where nonconform ng structures

are -- are present, which in deed is a condition
we have here. That a subsection C variance woul d
be required, as long as the use is a permtted
use. And it's our contention that this particul ar
shoppi ng center is not effectively a permtted use
Wi thin the zone. M. Banisch also calls out a
test, as set forth in Cox, of several criteria,
that he notes and sets forth on page 17 of his
report, and it's entitled 'Application of the Cox
Jurisdictional Test for Closter Plaza's
Application.' And in that, he lists five
particul ar questions that need to be answered in
the negative, if in fact his position is to be

supported, and his position certainly --
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MR, BASRALIAN. |If | could just
interject, there's no page 17 in M. Banisch's
report.

MR, KAUKER: | apol ogi ze. Page 3.

At the bottom of page 3.

MR. BASRALI AN. Let's see, 14 pages.

CHAIR LI GNOCS: No, you're saying
there were five questions that needed to be
answer ed.

MR, KAUKER: In the affirmative.

CHAIR LIGNCS: In the negative you
had nenti oned.

MR. KAUKER: All of those, they need
to be answered in the negative. For instance, the
first is, does it involve a use not permtted in
the zone. |In deed, M. Banisch takes position
that the answer to that question is, no, because
he feels that the proposed uses are permtted.
They may be permitted individually, retail, but
they're not permtted in the aggregate, because
this in fact is a shopping center not contenpl ated
by that particular regulation, which effectively
states that you can only have one buil ding on any
given ot within the zone.

MR CHAGARI S: That ordi nance
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doesn't say you can only have one use within a
zone t hough, right?

MR, KAUKER: Building and use in the
eyes of the nunicipal |land use |aw are essentially
synononous.

MR. CHAGARIS: | woul d take issue
with that |egal conclusion, but there's -- it
doesn't say that they can't have nore than one use
in a lot though, right?

MR. KAUKER: That's correct. You
can have nultiple uses but they need to be in one
buil ding. The second question: Does it involve a
princi pal structure not permtted in the zone.

There -- and he answers, "no". | disagree with
hi s concl usion. Because there are several
principal structures that are proposed, four in
nunber. And the answer to that question is,
essentially, in ny view, respectfully, should be
yes. So, that in the light of those particular
tests, | agree with itemC, sub-itemD, in terns
of his answer. And sub-itemC. By virtue of the
fact that it is our respectful position that two
of those, A and B --

CHAIR LIGNOSs: Can you repeat your

position on itemtwo, please.
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MR KAUKER: Yes, sir. Wuld be
itemtwo, would be subsection B, does it involve a
princi pal structure not permtted in the zone.
And ny answer to that question, that it does
i nvol ve a principal structure not permtted
because there are not only one, but two, three and
four structures. So, structures, essentially
No. 2, 3 and 4, are not contenplated and permtted
within the zone because it limts any given lot to
one principal use and/or structure. That is the
basis for ny disagreenent, aside from--

MR. BASRALI AN: Excuse ne. That's
contradictory to what he just said, whether
mul tiple uses are permtted. Now he said only one
use is permtted. It just nakes no sense.

MR CHAGARI S: | agree.

MR, KAUKER: Miltiple uses are
permtted but not nultiple structures.

MR. CHAGARI S: Let ne ask you this
t hough: Do you agree that this application
reduces the nunber of structures fromfour to
t hree?

MR KAUKER: | believe -- well,
yeah, four to three, yes, it does.

MR CHAGARI'S: |t does reduce.
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MR KAUKER: Yes, it does.

MR, SINOWTZ: Excuse ne. | think
it would be clearer, and nore accurate to say --

MR, KAUKER: Yes, sir.

MR. SINONTZ: -- as the ordinance
reads, it doesn't speak of structures. You know,
an air conditioning unit is a structure. A
driveway is a structure. It says, in all the

districts the nunber of principal buildings per

| ot --

MR. KAUKER: Bui | di ngs.

MR. SINOWTZ: -- shall be limted
to one.

MR KAUKER: Yes, sir. Yes, sir.

MR SINOWTZ: A building is a
structure.

MR. KAUKER: Yes, it is. Yes.

MR, SINOWNTZ: This is speaking of
bui |l di ngs. Not structures.

MR, KAUKER: You're absolutely
correct. A building is the dispositive word.
BY MR SEGRETO

Q Al right. Now, M. Kauker, with

regard to the fact that this applicant is

proposi ng a subdivision, in your opinion does that
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have any effect on the board's jurisdiction?
A The existing array of uses on this site
are essentially nonconformng, in the severa
respects that | testified to, in terns of nunber
of buildings, and parking deficiency. And in that
context, when you have a nonconform ng situation,
and a reduce for the size of the lot that supports
t hat nonconform ng condition, it increases the
intensity of use on the site, and, therefore,
change -- changes the degree of nonconformty. It
I ncreases the degree of nonconformty. Minicipa
| and use | aw and accepted planni ng principles take
the view that nonconform ng conditions, within a
gi ven devel opnent situation, are encouraged to be
m nim zed and reduced, if not nmade into
conformty. That is a goal and objective and a
principle set forth in nunicipal planning
practice. Wen you have a situation that
essentially reduces the size of the parcel upon
whi ch supports the nonconform ng condition, that
results in a change in the degree of
nonconformty, or an intensification of the use on
the site.

Q Now, M. Banisch, in his report,

di scussed two deci sions, the Rasberry and Nuckel
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decision. Do you agree with his analysis with
regard to those decisions and specifically what
you' re tal king about, and that is, decreasing the
size of a property where there is nonconformties?
A No, | do not. And | believe that Rasberry
and Nuckel are directly relevant to this
application.

Q All right. Now, | want to talk to
you, specifically, about building B, and that's
t he buil ding where the new Wiol e Foods is going to
be situated. According to M. Roncati the
building is going to go from 67,500 square feet to
85, 200 square feet. Now, with regard to the
i ncrease of that building, does that have any
effect on the jurisdiction of this board to hear
this application?
A | believe that that change in increase, in
the size of the building, essentially which is
gui ded and controll ed by the 45,000 square foot
maxi mum obviously in that particul ar instance
where you're increasing the size of the building,
in that particular instance for building B, you're
I ncreasi ng the degree of nonconformty, which is
opposite -- in the opposite direction that good

pl anni ng practice suggests that you go.
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Q Now t hat at |east part of the new
Whol e Foods is going to be constructed where there
presently is a driveway, does that have any effect
on the issue of jurisdiction in the issues we have
been tal ki ng about ?
A Vell, that essentially nerges those two
structures as they are now separated by driveway
and, obviously, increases the size of that single
particular building. And, again, renders it far

I n excess of the max size of 45,000 square feet.

Q The expansion into that driveway
where no building exists, is that the -- is that
the sanme -- the sanme reason reasoni ng that

M. Chagaris used in '02 when he had an opi ni on

with regard to that freestandi ng buil ding G?

A Essentially it does, yes.
CHAIR LIGNOCS: [I'msorry. One nore
time. | didn't understand the question. Nor did

| understand where it's going.

Q M. Chagaris, in the controversi al
0-2, that we marked toni ght, today, indicated that
t he board did not have jurisdiction over that
application because the applicant was proposing a
new building G where no building G previously

existed. Now this applicant is proposing to
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expand building B into that driveway area where no
buil di ng now exists. It's our position that for

t he sane reasoning that this board did not have
jurisdiction in 2012, they're doing the exact sane
thing with regard to building B, and that is
substantially expanding that building well beyond
45,000 square feet. And they're doing so in an
area where there exists no building. So, for the
same reasons that M. Chagaris stated that the
board didn't have jurisdiction in 2012, the sane
reasoni ng shoul d apply here.

MR. DENI COLA: You're saying the
buil ding is 45,000 square feet, is that what
you're saying? | didn't understand what -- |'m
not clear, 45,000 square foot building you're
sayi ng.

MR, SEGRETO There's only --
there's only permtted, 45,000 square foot -- one
45, 000 square foot principal building.

MR. DENICOLA: No, that's not what
it says. It's right here. Retail store size.

Not a buil di ng.
MR. SEGRETO Al right. Wwell --
MR, DENI COLA: | just want to nake

sure we're clear on what we're tal king about.
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Because this is store size.

MR SEGRETO. Yeah, I'm-- |I'm--
I"mvery clear what |'mtal king about.

MR, DENI COLA: kay. You're
claimng the code says, building?

MR, SEGRETO |'mnot clai mng
anything, and | don't want to get into an
argunent .

MR, DENICOLA: | amtrying to
under stand what vari ance you're tal king about.

MR SEGRETO Well, | think -- 1
think the issue is very, very clear. And | think
respectfully you're trying to cloud the issue.

MR, DENI COLA: No, |I'mactually
readi ng fromthe code.

MR. BASRALI AN: Excuse ne, shoul dn't
the question be directed to M. Kauker rather than
M. Segreto?

MR. SEGRETG  Yeah, that's --

MR. DENI COLA: M. Kauker, it's
true, is it -- | think we're interchanging
buil di ng and store size. Do you see the
di fference?

MR KAUKER: No, | do not. And I'l]|
tell you why.
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MR DENI COLA: Ckay.

MR. KAUKER: |If the ordinance didn't
limt devel opnent to one building on one lot, you
woul d be correct. But by virtue of the fact that
only one building is limted on a lot, with the
maxi mum si ze of any permitted retail in that
bui | di ng, bei ng 45,000 square feet, there is one.
It's in play.

MR. DENI COLA: So, you can't have
two -- you can't have two stores in one building?

MR. KAUKER: Yes, you can. But they
cannot exceed 45,000 square feet.

MR. DENI COLA: The building can't?

MR. KAUKER: That's correct.

Because under -- under -- when you read the
ordinance in its entirety, you take into account,
and take note of the fact that only one building
Is permtted on a given lot. That's the standard.

MR. DENI COLA: | understand but --

MR, KAUKER: And then you apply --

MR. DENI COLA: You're not answering
nmy question. M question is: Regarding the size
of the building. W're not talking about the
nunber of buildings. |'mtalking about the size

of the building. You're claimng the maxi num si ze
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of the building is 45,000 square feet.

MR. KAUKER: That's correct.

MR. DENI COLA: Wiere are you getting
that fromthe code?

MR, KAUKER: It's maxi mum -- the
maximumis -- applies to this site because you can
only have one building on the site.

VR. DEN COLA: No, no, no, |'m
tal ki ng about the size of the building. You're
claimng the maxi mum size of the building is

45,000 square feet. \Were are you getting that

fronf?

MR. SINOW TZ: WMaxi mum si ze of the
store.

MR, DENI COLA: No, no, he's saying
building. [I'mnot sure where the building is
again. Were is the building comng fron? | tel

you what the requirenent is, if you want to | ook
at the requirenment. It's in the zoning code on
schedule A. If you want to |look at it and just
take a |l ook at it real quick.

MR, KAUKER: Well, | believe you.
However, if the maxi mum size of any retail entity
I s 45,000 square feet, okay, and you can only have

one building on the site --
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bui | di ng

bui | di ng
separat e

can't be

about buildings. W're talking about -- we're

tal king about -- we're tal king about -- right now

we're tal ki ng about --

clarification on the retail aspect.

terns here and it's very confusing. So, there is

no limt for a building size. Just to set the

record straight.

me where you're getting that fronf

obviously there's going to be a | egal issue

I nvol ved

concer ns

Page 34

CHAIR LI GNOS:  You can have one
on the site but not necessarily --

MR. KAUKER: You can have one
greater than 45,000, as |ong as any

bui | di ng. But any separate buil ding

MR, DENI COLA: We're not talking

CHAIR LIGNCS: W just want to get a

MR. KAUKER: Yeah, | understand.
MR, DENI COLA: W are discussing

MR, SEGRETO. That is incorrect.
MR, DENI COLA: Gkay. Can you show

MR SEGRETO It's our -- we

in this case. And the |egal issue

exactly what we're tal ki ng about.

CHAIR LIGNOS: M. Segreto, we're
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trying to nake it so there isn't a | egal issue.
W're trying to actually help --

MR. DENI COLA: You're providing
testinony on sonething we're trying to clarify.

MR, SEGRETO You're not going to be
able to resolve this issue as a board.

MR, DENI COLA: Onh, okay.

CHAIR LI GNOS:  You' ve al ready
determ ned that for the record?

MR. DENI COLA: Yes, he did.

MR. SEGRETO.  Yeah, | determ ned
that, yes. Yeah, | did.

CHAIR LIGNOCS: That we can't help in
getting this resol ved?

MR SEGRETO  Nope. That's right.

MR, MADDALONI: Could | ask a
clarifying question. So, how many acres is this
site?

CHAIR LIGNOs: [It's 15.

MR. MADDALONI: Fifteen acres. So,
M. Kauker, is it your opinion, as a professional,
that this site should be devel oped with retai
space, no -- not nore -- not exceeding nore than
45, 000 square feet on 15 acres?

MR. KAUKER: No, it's not. But I
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bel i eve --

VMR, MADDALONI: But it sounds Ilike
that's exactly what you're saying. |t sounds
exactly what you're saying.

MR, KAUKER: The anount of square
footage on this site is controlled by other
regul ati ons.

MR, MADDALONI: That's not what
you' re sayi ng.

MR, DENI COLA: That's not what
you' re sayi ng.

CHAIR LI GNCS: (Okay. Let's keep
going. Al right. W have that one area that
we're trying to resolve. | understand. Let's go
on.

BY MR SEGRETO

Q Al right, M. Kauker, | walk to
talk to you about the K-mart building and the
proposed subdivision right in front of that K-mart
building. Am1 correct that there's a substanti al
deficiency in the parking as a result of that
subdi vi si on?
A Parki ng proximate to the K-mart buil di ng,
consi stent with good design practice is deficient.

Q And you'll agree with ne that if

Veritext/NJ Reporting Company
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the -- if the applicant did not propose to

subdi vide that property off, it could be used for
parking, isn't that correct?

A Yes, it could. You could nore than likely
get 40 to 50 spaces within that half acre. The
area is .541 acres | believe.

Q Now, with regard to the new uses,
the applicant has indicated it nay be three to
four new uses in the K-mart building, conpared to
the present K-mart use. |s there going to be any

kind of intensification of that use of that

bui | di ng?
A Yes, there woul d.
Q Al right. | want to talk to you

about M. Roncati's testinony, and the indication
that there's going to be substantial denolition of
bui | di ngs, and how that relates, again, to the

I ssue of nonconformties and jurisdiction. Now,
with regard to building B, M. Roncati testified
that the existing square footage is 67,500 square
feet. They will be denolishing 52,900 square
feet. Approxinmately about 78 percent. Does

the -- after denolishing the building, does this
applicant have the right to rebuild and expand

t hat buil di ng?
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A When that building is denolished the
nonconformty is extinguished, and the
nonconformng rights attributable to that building
di sappear. They go away because the buil di ng has
been taken away. |It's denpolished. And that
i ncreases the burden upon this applicant to prove
to the board that that -- essentially that degree
of nonconformty has a reason to be reconstructed,
as proposed by the applicant. So, it's a brand
new deviation. |It's a brand new vari ance as
opposed to nodi fying an existing structure, either
reduci ng or increasing its size. But -- and
certainly denolishing and putting in a new
structure is certainly not a bad thing. But
technically and legally when you renpbve a
building, inits entirety, and then conpletely
rebuild it, essentially you' re giving up your
nonconform ng use rights.

MR, DENI COLA: | though you said it
was 78 percent.

MR, KAUKER: Seventy-ei ght percent
denvol i shed.

MR. DENI COLA: That's not the
entirety.

MR. KAUKER: Well, that -- that 78
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percent you're giving up. And what you're
retaining is the differential, which would be
22 percent.

MR. DENI COLA: You said when a
building is denolished in its entirety you said.

MR. KAUKER: No, | take that back.
| take that back. Wen you're denolishing that
area which you' ve taken away in its entirety,
ceases to have nonconform ng rights.

MR. DENI COLA: So, any tine you
denol i sh a portion of building you cannot get that
portion of the building back?

MR, KAUKER: Unl ess you renew the
vari ance necessary to rebuild the structure. And
| know -- | understand that's an integral part of
this application. But the burden of replacing a
buil di ng that doesn't exist, froma portion of a
buil ding that doesn't exist on the site, is a
brand new vari ance.

MR. DENI COLA: And where do you cite
that requirenent that, you know, a portion of the
buil ding is denolished can't be reconstructed?

MR, KAUKER: When you reconstruct
any of the multiple buildings on this site,

because a shopping center use is not permtted,
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you need a variance in order to rebuild it.
BY MR SEGRETO

Q Does this board have jurisdiction
over the variance that's needed?
A No.

Q To construct a building over 45,000
square feet, in your opinion?
A No, it does not.

Q Now, same thing with regard to
building D M. Roncati indicated that the
exi sting square footage is 56,900. They're
denol i shing 42,900. That's -- they're denolishing
about 75 percent of building D Do they have the
rights, in your opinion, to rebuild, once they
denol i sh, w thout a variance?

A No, they do not.

Q And a variance is not fromthis
pl anni ng board, is that correct?
A That's correct.

Q Now, with regard to the K-mart
bui |l di ng, again, M. Roncati indicated that the
exi sting square footage is 84,000 square feet,
approxi mately. They're denolishing 15,500 square
feet.

A And that conputes out to 18 percent of
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that total structure.

Q But after they denolish that 15,400
square feet, M. Roncati indicated that they are
going to build an additional 4,500 square feet
after denmolition. Do they have the right to do
that without a variance?

A No, they do not.

Q And what type of variance do they
need for that?

A They woul d need a D vari ance.

Q Okay. And that's fromthe board of
adjustnent, is that correct?
A That's correct.

Q Now, let's go to their variance
request as well as their waiver requests. Can you
just go through briefly what variances they're
asking for.

A They are asking for a variance to permt
mul tiple structures on the site.

CHAIR LIGNOCS: May | ask one
guestion before you get off of that topic, which
is inmportant to ne. \Wen you take all the
buil di ngs that are on the site and you cal cul ate
t he anmount of denolition for all the buildings as

one entity, as one enterprise.
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MR. KAUKER: I n the aggregate?

CHAIR LIGNGCS: In the aggregate.

MR, KAUKER: Yes, sir.

CHAIR LI GNOS: What is the
percentage that you find, as far as denolition,
per cent age-w se, to the aggregate?

MR, KAUKER: 52.7 percent in the
aggr egat e.

CHAIR LIGNCS: O 52 --

MR, KAUKER: When you add all of
t hose nunbers together and do the cal cul ati ons.

MR CHAGARIS: Fifty-two percent is
bei ng denvol i shed?

MR, KAUKER: Fifty-two percent of in
the aggregate of the total square footage of
building B, D and K-mart, are proposed to be
denol i shed, and reconstructed under the
application.

MR. DENI COLA: Is that with or
wi t hout E? The novie theater.

CHAI R LI GNOS: Excuse ne one second,
please. |If you don't mnd, |I just want to, as
part of this conplex, or this enterprise, there is
a bank.

MR, KAUKER:  Yes.

Veritext/NJ Reporting Company

800-227-8440 973-410-4040




© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 43

CHAIR LI GNOS: Does that in your
cal cul ations --

MR, KAUKER: No, it was not in our
cal culations. Just the three buildings that are
af fected by denvolition.

CHAIR LIGNOS: W th that bank, would
it reduce the anmobunt of denvolition's percentage of
t he aggregate?

MR, KAUKER: Yes, it woul d.

CHAIR LI GNOS: Does your total
I ncl ude the novie theater?

MR, KAUKER:  No.

CHAIR LIGNCS: If you were to
i nclude the novie theater would it further reduce
the percentage of denolition? Reduce the
percentage of denolition?

MR, KAUKER: Yes, it would.

CHAI R LI GNOS: Ckay. Thank you.
l"msorry, M. Segreto, you can continue.

MR, SEGRETO  Yeah, | just want --
that's all right. | just want to do a little
nunbers nysel f.

BY MR SEGRETO
Q Just so the record could be clear,

If you take M. Roncati's nunber as to how much is
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going to be denolished of building B, D, and the
K-mart, it adds up to 111, 300 square feet, the
total site, which includes the bank, as well as
the theater is 211,553 and that is nore than 50
percent .

A Yeah. | apologize. The aggregate that |

used to create that 52.7 percent was the proposed

after phase Il, total anmount of square footage
proposed on the site. Total. And | do apol ogi ze.
That includes the bank. [t does include the bank.

Because the bank is an integral part of phase I.
And it does include the theater. So that the
total nunber, in this equation, in this
calculation is 211, 337 square feet under the
111, 424 square feet, which is the total of the
three buildings to be denolished. So, that the
52.7 percent is in fact in the aggregate.

CHAIR LIGNCS: Okay. So, let ne
then -- that's an inportant clarification. |
thank you. |If that 52 was to be 49, does it
change your opinion as to --

MR, KAUKER: Less than 50 percent
denmolition?

CHAI R LI GNOS:  Yeah.

MR, KAUKER: No. |In the back of ny
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mnd | know that's a concept as it relates to
ability to rebuild on sone -- in a non -- to
rebuild a nonconform ng structure, if it's |less
than -- | think the standard is |less than 50
per cent .

CHAIR LI GNCS: Right.

MR. KAUKER: | don't believe that is
the sane as what we're tal king about here. What
we' re tal king about here is a portion of a
structure being conpletely renoved before it's
conpletely rebuilt. And when you do that,
| egal | y, you are extingui shing your nonconform ng

use rights attributed to that portion of the

bui | di ng.

CHAIR LIGNOS: Al right. Just
attribute -- I"'msorry. |I'mtrying to get this
for nyself, because it's an inportant -- it's an
I mportant issue. If -- on this site sits one

enterprise that we know as C oster Pl aza.

MR KAUKER: Yes.

CHAIR LIGNOS: |If that Coster Plaza
was to be denolished | ess than 50 percent for
| nprovenents to be nmade, does its nonconformty
change if it's denolished | ess than 50 percent, as

a whole, on the site, as a whol e?
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MR, KAUKER: | don't believe it
does. If it were less than 50 percent.

CHAIR LIGNCS: Right. It
maintains -- it could maintain it's nonconformty.

MR. KAUKER: No, | don't believe --
that's in event of fire or -- | don't think --

MR. DENI COLA: And in the event of
fire --

MR, SEGRETO | don't believe that
there is anything -- because |I know, but you are
getting into | egal issues.

CHAIR LIGNOS: Wl l, no, |I'm going
i nto planni ng issues.

MR. DENI COLA: These are pl anning
| ssues. These are planning issues.

MR, SEGRETO \When there's no case
and there's no statute that tal ks about a certain
percentage as to when you can rebuild and when you
cannot rebuild.

MR, DENI COLA: That's exactly right.

MR. CHAGARIS: That's right. And
the point is, the statute says, if it's a conplete
dermolition. And this is not. 1'd like to ask
M. Kauker that question. Certainly, we're

tal ki ng about percentages. But it's certainly
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your opinion, is it not, that this is not a
conpl ete denolition of the structures on the site.

MR, SEGRETO And ny objection to
the question the statute does not tal k about
dermolition. The statute, and specifically that
we' re tal king about is 40:55(B)68: Says, any
nonconform ng use or structure can be conti nued,
and such structure nmay be restored or repaired in
the event of partial destruction.

MR CHAGARI S: Ckay. So --

MR. SEGRETO It doesn't tal k about
denol i tion.

MR, CHAGARI S: Ckay. | stand
correct ed.

MR, SEGRETO This is -- this is
destruction by design.

MR CHAGARIS: This is not a -- this
I's not a conplete destruction or denolition, is
it?

MR. KAUKER: That is correct, it's
not a conplete denolition.

MR, CHAGARI S: (kay.
DENI COLA: Ckay. (Good.
KAUKER: Al t hough --

5 35

SEGRETO. And ny -- and ny
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objection is that you have two substanti al
bui |l di ngs out of the four that are being
substantially denolished, 78 percent and 75
percent .

MR. CHAGARI S: Okay. Well, the
W t ness answer ed.

MR, SEGRETO That's not a parti al

destruction. That's substanti al.

MR CHAGARIS: | don't know that --
MR. SEGRETO. | know but these
| ssues --
CHAIR LIGNOS: That's fine. That's
fine.

MR CHAGARIS: It's a |legal argunent
for a later date.

MR. KAUKER: There is one fina
aspect or result as a product of the denolition
that | haven't nentioned to the board.

M. Chagaris' prior opinion, relative to what
happens when you construct a new buil ding on the
site, would essentially tend to place the
jurisdiction of that kind of an application with
anot her board, zoning board. In essence, what's
happeni ng here, when you denolish and extingui sh

and renove that part of the structure, you're
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bui | ding a new structure on that pad, on that
area, or on an area slightly related or
substantially related to that pad. And | believe
that that falls wthin the category of the kinds
of activities that would trigger a zoning board
jurisdiction, as opposed to a pl anni ng board,
consistent with M. Chagaris' prior opinion
related to a prior application.

MR, CHAGARIS: But you're in
agreenent though that the opinion before had to do
wth atotally --

MR. KAUKER: New bui | di ng.

MR. CHAGARIS: -- new structure, all
four walls.

MR, KAUKER: Right. Right.

MR, CHAGARIS: But that's not what's
happening in this circunstance.

MR, KAUKER: Well, this in fact is a
new structure on an area that has been vacat ed.

So, generically, and very sinply, there's --
there's an absol ute conparison, a parallel between
t he two.

MR CHAGARIS: Al right. That's

your opinion that's -- we can nove on.

BY MR SEGRETQO
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Q Al right. | want to go to the
| ssue of what the applicant calls their waivers.
Now, they are asking for a substantial anmount of
wai vers, is that correct?

A Yes, they are. O variances?

Q Wll, | want to talk about waivers
first. They're indicating that the nunber of
par ki ng spaces, or waivers, the nunber of |oading
spaces, parking setbacks, driveway w dths, size of
spaces, that they're all waivers. Do you agree
that the relief that they're seeking is waivers
and not variances?

A No, | do not.

Q Al right. Tell us -- tell the
board why, please.

A The zoni ng ordi nance has a particul ar
section in it that incorporates, by reference, the
par ki ng standards that are l|located, |legally and
physically wthin the site plan ordi nance. Wen
you incorporate by reference, and |I'll give you
the section in a mnute, when you incorporate by
reference, a standard that exists in another

ordi nance, it essentially becones an integral part
of the ordinance, which inplenents the

I ncorporation, so that those regul ations are as
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much as, legally, as nmuch in functionally within
the zoning ordinance, as they are in the site plan
ordi nance. So, they're in both ordinances. And
in that cont --

CHAIR LIGNCS: Is that your planning
opinion or is that a legal opinion that you're
giving because |"'ma little confused.

MR DEN COLA: Yeah, what is it?

MR KAUKER: Well, it's a
conbi nati on thereof because as nunici pal planners,
we're able to craft ordinances in concert with a
| egal partnership, so-to-speak. And incorporation
by reference is a common nmechanism In this
particular instance it nay have been crafted, as
M. Burgis observed, to nmake the planners or the
adm ni strators of the zoning ordi nance, aware that
there's -- that there's a parallel -- that the
criteria for parking, the parking standards,
resi des in another ordinance. That may have been
the intent. And | agree with M. Burgis in terns
of his observation. But the |egal inport of that,
and the legal result, is that -- that by that
I ncorporation, it becones an integral part of the
zoni ng ordi nance. And, therefore, any deviation

fromthe parking standards, effectively, is a
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vari ance as opposed to a wai ver.

MR CHAGARI S: What do you base that
on? O is it just your conclusion that because --

MR. KAUKER: Well, there's a chapter
in the zoning ordinance that essentially is
integral to the zoning ordinance. It's section
200-32. It's entitled, 'Of-Street Parking."
It's on page 200-25 of the zoning code. And it
sinply says that there shall be provided,
of f-street parking, as required by this ordinance.
But it also says that in accordance with the
requi rements of the site plan ordi nance of the
Borough of Closter, all off-street service
entrances for | oading or unloading shall be in the
rear yard. That raises a question as to the two
front yards that have been testified to in this
application.

MR BASRALI AN Excuse ne. Can
have the citation? Really, |I don't have a

citation for which you're referring to.

MR SEGRETO  200- 32.

MR, KAUKER: 200- 32.

MR, SINOWNTZ: 32 what?

MR, DENI COLA: 32. That's it.

MR CHAGARIS: O the zoning code.
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MR KAUKER: Entitled, 'Of Street
Parking.' It's on page 200- or :25.

MR. SINOWNTZ: But isn't that under
article 4, district 4-B, officiary of 4 --
officiary B. And 200-25 through 200-33
enconpasses that article specifically. |t doesn't
i ncl ude other articles or other districts.

MR DEN COLA: Yeah, it's in a
di fferent zone.

MR. SINONTZ: Oher zones. So,
that woul d be applicable to article 4 district 4-B
officiary B.

MR SEGRETO. Well, then that would
nmean that every other zone in this town does not
have any kind of off-street parking requirenents
because --

MR. DENI COLA: No, it doesn't.

MR. SINONTZ: It neans that there
are specific | anguage --

MR. DENICOLA: Site plan code. Site
pl an or di nance.

MR SEGRETO. | understand.

MR SINONTZ: It neans that the
specific | anguage you' re speaking of only

reference to article 9.
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MR, KAUKER: It's kind of odd that
t hey woul d place that chapter --

MR SINONTZ: That's why it was
witten.

MR. KAUKER: You're certainly
correct that's where -- that's where it is. But
it's kind of odd that they would place it just for
t hat one zone when all the other zones need
parking. So, it raises a question in ny mnd.

MR. MADDALONI: Maybe we can get
a-- 1 certainly would like a clarification,
per haps our counsel, on distinguishing between a
wai ver and a variance. Because we have had
nunmer ous parking waivers in front of this board
over the years. And why it's now being descri bed
as a variance, it begs an explanation to ne.

MR. DENICOLA: It's his opinion.
That's all.

MR. CHAGARIS: It's his opinion.

MR. MADDALONI: Al right even --

MR. CHAGARI S: Because there's one
section of the zoning code that references
off-street parking. He's saying that therefore
it's a zoning issue.

VMR, MADDALONI: Ckay. And we've
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been wong all these years.

MR, SINOWNTZ: Even though it's a
zoning office, it would still, I would think is
construed as a wai ver.

MR CHAGARIS: Well, yeah, it
doesn't even apply to this district.

CHAIR LIGNOCS: kay. Can we
conti nue, please.

BY MR SEGRETO

Q M. Kauker, since we're talking
about waivers, there is the Minicipal Land Use Act
does have a provision that deals specifically with
t he burden of proof with regard to waivers, isn't

that correct?

A Yes, it does.

Q Do you know what that section is?
A It's N.J.S. A 40:55(D)-51.

Q And what does the | and use, the

muni ci pal | and use specifically say about waivers,
and when they should be granted?

A They shoul d be granted only when their --

their denial would exact an undue hardshi p because
a particular peculiar condition pertaining to the

| and i n question.

Q Do you know of any ki nd of
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I npracticality or undue hardship or peculiar
condition pertaining to this specific piece of
property that prohibits this applicant from
conplying with all of the off-street parking
requi rements, whether they're site plan

requi rements or whether they're, |ike we say,
zoni ng ordi nance requirenents?

A There are -- the property is relatively
flat. And certainly there are no physi cal
constraints that would prevent a situation where
you woul d have | ess buil ding and nore parking so
that you would be able to cone closer to the
standards set forth by the Borough.

Q Do you agree with ne that if the
applicant, since they are denvolishing substanti al
parts of building B and building D, if they did
not rebuild all that they denolished, and that
t hey reduced, substantially, the square footage of
all of their buildings, that they would be able to
conmply with the off-street parking requirenents?
A You could cone closer to conpliance.
| deal |y, which may not be a reasonabl e or
practicabl e or exact sone degree of hardship on
the -- on the property itself as it now exists, if

the | evel of denolition, at 52 percent,
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coi ncidentally matches the shortfall in parking,
whi ch is about 50 percent. So, ideally the idea
situation for conplete conpliance would be to
essentially replace that denolished area. And |
could certainly understand that that -- that
that's an ideal situation, and that's one that
would be in full conformty with the ordinance.
Q Actually I want you --

CHAIR LIGNOCS: |I'msorry.

MR, SEGRETO  Yeah, |I'msorry.

CHAI R LI GNOS: When you say ideal --

MR. KAUKER: Well, ideally in the
eyes of the ordinance it would be fully
conf or m ng.

CHAIR LI GNOS:  You said non
practi cabl e before.

MR, KAUKER: Well, | think the
applicant can nake a reasonabl e case, based upon
contenporary parking standards, as M. Burgis has
attenpted to do in his testinony, to convince the
board that maybe the 175 standard is a very
stringent standard, as opposed to say 1 per 200,
which is commonly the average standard that's in
play in nost updated ordi nances. And in that

context, one would, obviously, in order to conply
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with that, you would still be short by

approxi mately 300 spaces. But that would
certainly be nore conpliant than the 50 percent
shortfall.

CHAIR LIGNCS: Now, as the
pl anner - -

MR, KAUKER Yes, sir.

CHAIR LIGNGCS: -- this is under the
par ki ng i1 ssue.

MR, KAUKER:  Yes.

CHAIR LIGNCS: As a planner, have
you cone across a standard that we have been given
here, that is nore comonly used with --

MR. KAUKER: Retail.

CHAIR LIGNGCS: -- with retail and
shoppi ng centers at 4 cars per thousand?

MR, KAUKER: Yes, sir.

CHAIR LI GNOS: Woul d you consi der
that practicable? Again, a word that you used,
which | guess is a good word.

MR. KAUKER: | woul d consider the
nost appropriate standard at 1 per 200 because
that's common for retail. Wen you -- the 1 per
250, which is a |lesser standard, it usually cones

into play for regional shopping centers, |arger
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scale. | don't know whether this, at 200, 000
square feet, fits into that category. | think
it's nore in the category of a | arge shoppi ng
center as opposed to a regional center.

CHAIR LI GNOS: But there is the
nonment of inpracticality | understand.

MR KAUKER: Well, | understand the
case that the applicant has made. And | don't --
| don't -- and I would -- and | don't -- | think
It's unreasonable. But, nonetheless, there is a
substantial shortfall. So, something has to give.

CHAI R LI GNOS: Ckay. Thank you.

BY MR SEGRETO

Q Al right, lastly, M. Kauker, |
would i ke you to tal k about the 2009 nmaster plan
reexam nation report, and its relationship to this
application.
A One of the reasons cited in that
particul ar master plan, for, at |least fromthe
view of the witers, as to the obsol escent
condi ti ons and degree of vacancies and the age of
this shopping center, is that they threw out the
theory, or the possibility that that m ght be the
case in part because of the fact that there's too

much retial to serve this comunity and
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surroundi ng communities, and that is so noted in
the master plan. Gving rise to a kind of a
position or attitude that retail should in fact be
reduced as opposed to increased, and that's sinply
what that --

CHAIR LI GNCS: Wuld you be --
that's inmportant to ne. Could you please show ne
that on the master plan? Can you restate that,
pl ease.

MR, KAUKER: They opi ned that one of
t he reasons why, maybe contributory to conditions
on this site, and the problem associated with this
site, in terns of tenancies, is that there my
well be too nuch retail. And those were the words
I n quote, "Too nuch retail within the comunity."

CHAIR LIGNOS: Was the "May be" as
part of that as well or --

MR. KAUKER: No, it was a statenent.
It was a statenent in that -- in that master plan.
| don't have it with ne. And I'd be pleased to

gi ve you the cite.

CHAIR LIGNOS: 1'd love to have that
-- 1 wsh |l -- we could read that. Gkay. GCkay.
|"msorry. You can continue. |'msure there was

nore on the master plan than just --
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MR KAUKER: Well, that's the only
aspect of the master plan that stands out in ny
view, as it -- as it nay relate to the way in
whi ch a board m ght view this application.

CHAIR LI GNOS: Was there anything in
the nmaster plan that said that -- that the area of
Pi ernmont Road | ooking to get sone --

MR. KAUKER: Infield devel opnent?

CHAI R LI GNOS:  Yes.

MR, KAUKER: Yes, sir.

CHAIR LIGNCS: Infield devel opnent.

MR, KAUKER  Yes.

CHAIR LIGNCS: Wuld that be --
woul d this application go, to sone degree, to
fulfill that request of the master plan, or that
observation of the master plan?

MR KAUKER: Well, in the |ight of
the fact that that there is a view expressed in
the nmaster plan, there may be too much retail, and
as | recall that section, that tal ks about the
extension, they tal ked about other uses, office
support uses, and things of that nature. And
retail, they tal ked about. And, of course if you
have too nmuch on any one given site, than you're

going to inpede the ability of those particul ar
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target areas that you nentioned, to be -- to nove
i n that direction.

CHAIR LIGNCS: And in particular,

the -- the master plan was tal king about the
pl aza, and not the commons, in your -- in your
opi ni on?

MR KAUKER Well it -- it -- it --

it used the word --
CHAIR LI GNGCS: You know, the commons

Is that piece --

MR, KAUKER: | understand the
commons. And the commons is part of that -- part
of that -- part of that statenent. But that

particul ar section of that paragraph was tal king
specifically about conditions on this particul ar
Site.

CHAIR LI GNOS: Okay. Thank you.

MR. SEGRETG | have no further
guestions of M. Kauker.

CHAIR LIGNCS: No further questions.
Can | ask -- | want to continue on that. Wuld
you be so kind, this is the master plan, if you
would -- if you think you can just -- | would just
like to read it while |'m-- nmenbers of the board

does anyone have a question? W are going to do
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this in a systematic way again. W'Ill go fromthe
mayor over.

First of all, M. Basralian -- how
does this work? M. Basralian goes first | guess.

MR, BASRALI AN: That's a change in
the way you' ve done things before.

CHAIR LIGNGCS: No, I'lIl go |ast
then. [|'Il let you go. Yeah. | was just -- you
know sonmething, this is all newto ne. Because
normally | | ook over there. Now | have to | ook
over there. So, it's getting conpl ex.

Mayor .

MAYOR HEYMANN: | pass.

CHAI R LI GNOs: You pass. Dr.
Maddal oni .

MR, MADDALONI: So, M. Kauker, you
testified that the requirenent, the parking
requi rement, as the ordi nance exist, are how many
vehicles for this?

MR. KAUKER: One -- one space per
each 175 square feet.

MR. MADDALONI: Right. So, how many
woul d that be for the -- for the --

MR, KAUKER: About 1,540 | believe

exactly.
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MR. MADDALONI: And they have how
many ?

MR, KAUKER:  730.

MR, MADDALONI: Ckay. So, they're
over 800 spots deficient?

MR, KAUKER: Short, yeah.

MR, MADDALONI: And then you
testified that if they didn't subdivide that | ot
you woul d be able to add another 30 to 40 parking
spots, correct?

MR. KAUKER: That's correct. No,
sir. About 50, 40 to 50. That half acre. It's a
hal f acre.

MR, MADDALONI: Ckay. So, about 40
to 50. So, that's roughly about 5 -- that reduces
t he deficiency by about 5 percent. Is that -- do
you see that as a significant reduction in the
par ki ng probl en?

MR, KAUKER: | think any tinme you

can cone closer to what's required in the standard

is --

MR, MADDALONI: [|I'masking if it's
significant. |If you added one --

MR, KAUKER: -- is a good thing.
It's not --
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MR, MADDALONI: | f you added one
spot it comes closer. But |I'masking if it's
significant.

MR, KAUKER: [It's not significant.
As it relates to the proportion of the shortfall.

MR, MADDALONI: Right. [It's about
5 percent. Ckay. Thank you.

CHAIR LI GNOCS: M. Baboo.

MR, BABOO |I'mtrying to understand
the phrase, not a permtted use in the zone.

MR, KAUKER: Yes, sir.

MR. BABOO | just, if you could
shed sone light on that. | don't quite understand
what you neant by that.

MR. KAUKER: Shopping centers are
usual ly recogni zed and regul ated i n nost
muni cipalities as separate entities because they
do have certain unique characteristics. And no
such recognition exists, nor any such word as,
shoppi ng centers, in the current ordi nance, but
for the fact that retail uses are permtted on the
site.

Thi s shopping center has, as
evidenced in the prior testinony and di scussion

before the board, predated the current ordi nance.
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And in that context it exists as a nonconform ng
use.

My respectful observation is that --

MR. BABOO Once second, when you
say, predated an ordi nance, which ordi nance are
you tal ki ng about ?

MR, KAUKER: |'mtalking about the
ordi nance, the current zoning ordi nance, as
witten.

MR. BABOO  Ckay.

MR, KAUKER: Was witten after this
center was built essentially. | think it was
early 50's or 60's, as | recall. This ordinance
was crafted, | believe in the 70's. So, that it
pl aced the shopping center in a category, a |ega
use category, as a nonconforn ng use.

It infact is not a permtted use.
Shoppi ng centers are not contenplated, identified
or individually identified as a permtted use.

The integral parts of what are on
site, retail and other types of activities, are,
in fact, permtted. But a shopping center that
takes on its own special separate identity, as
opposed to the kinds of activities and uses that

exist in this central business area, which are a
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nunber of different individual retail or
comrercial entities on separate |ots.

MR. BABOO So, if the mall didn't
exist, or let's say there's no nall, and it's just
a piece of land --

MR. KAUKER: Yes, sir.

MR. BABOO And it's zoned the sane
way it's zoned now - -

MR. KAUKER Ri ght.

MR. BABOO -- you're saying that
you woul dn't be able to build anything on it?

MR. KAUKER: You can't -- you can't
rebuild on this site without a certain kind of a
variance. And ny respectful viewis that that
variance is a D variance, to be consi dered and
granted by the zoning board, as opposed to a
pl anni ng board.

CHAIR LIGNCS:  May |?

MR. BABOO.  (kay.

CHAIR LIGNCS: The building that's
to the left of the shopping center, there is a
bank facility, there's a doctor's office, there
are offices. The building on the corner of Lews
and Verval en.

MR KAUKER. Right. Okay.
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CHAIR LIGNGCS: So, if there's one
retail facility, it's a single facility. When
there are two, what is that called, when there are
two retail functions within a building?

MR, KAUKER:. Multiple use within a
structure.

CHAIR LI GNOS: And when there's
t hree?

MR. KAUKER: The sane thing.

CHAIR LI GNCS: And when there's ten?

MR KAUKER:  Sane.

CHAI R LI GNOS:  When does sonet hi ng
beconme a mall or shopping center? 1|s there sone
magi ¢ pi xie dust that has to be sprinkled on this
building to make it --

MR KAUKER: Well, not pixie dust
but general standards that recogni ze certain size
of single commercial entities.

CHAIR LIGNOCS: Okay. And that's
what - -

MR. KAUKER: But it's not witten in
st one.

MR, NYFENCGER: I n our code?

MR CHAGARIS: | don't think -- it's

not in our code.
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CHAIR LIGNOS: Right. You're not
suggesting that's in our code, right?

MR. KAUKER: No, it's not. Those
standards that differentiate.

CHAIR LIGNOCS: Right. So, where can
we find that?

MR, KAUKER: In part you can find it
by the [imtation to one structure on a site.
Shoppi ng centers are usually designed to
accomodate nultiple structures, particularly this
day and age when --

CHAIR LIGNCS: Miltiple structures
meaning nultiple retail?

MR, KAUKER: Multiple buildings.
Mul ti pl e buil dings.

CHAIR LIGNOCS: Miltiple buildings
that can house even nore nultiple retai
functions.

MR. KAUKER: Well, multiple
buil dings within a given one property. Miltiple
bui | di ngs on one property. In nost instances in
the central business area here you have
essentially one building on each property, on
average | would say. On -- in the majority.

CHAIR LIGNCS: So, if this ower --
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MR, KAUKER: So, size and nultiple
bui |l di ng characteristic would give rise to one's
ability to identify Closter Plaza entity as a
shoppi ng center, as commonly regul ated, identified
and referred to in other ordinances. That |evel
of detail and definitionis not wwthin Coster's
ordi nance. Mainly because C oster's ordi nance was
witten to relate, nore particularly, it appears
to ne, to the character and identity of C oster
center. This center. Smaller lots. | think the
mninmumlot size is 6,000 square feet. Cbviously
this is 15 acres. So, we're -- we're talking
about two different --

CHAIR LI GNOCS: No, | understand
that. But, again, I'd like to focus back on that
bui |l di ng again on the corner of Lew s.

MR, KAUKER: Right. [It's a single
building wwth nultiple uses.

CHAIR LIGNCS: Wth nmultiple uses.

MR. KAUKER: And that fits the
ordi nance because the ordi nance says one buil di ng
on a |ot.

CHAIR LIGNOCS: So, this -- this
whol e thing could be a non issue if the plaza cane

back with one buil di ng?
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MR KAUKER: Yes, sir.

CHAI R LI GNOS: Connected it all and
made it one very large buil ding?

MR. KAUKER: It would then adhere to
that. It would conply with that limtation.

CHAIR LIGNCS: If we nade this plaza
one building --

MR, KAUKER: Right.

CHAIR LIGNGCS: It may not suit life
safety issues |like circulation for, you know, fire
trucks, and things like that. O it mght. Wo
knows. But if it was one building --

MR. KAUKER: It could be a donut
building with the core anenities and parking
contained wwthin the -- wthin the center.

CHAIR LI GNOCS: Okay. M. Baboo, I'm
sorry, go ahead.

MR. BABOO Ckay. |I'msorry, it
doesn't -- your supposition doesn't nmake any sense
tonme. But let's gointo the retail store. But I
ask anyway, you're also saying that the 45,000
maxi mum si ze applies to everything or every
building? I|I'mjust trying to get sone nore
clarification on that. Basically, specifically

I"'mreading in here, it says it's for retai
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stores.

MR. KAUKER: The thing that
triggers, it gives rise to ny view, even though it
seens inpracticable, and in error, or difficult to
understand, is, | associate the two regul ati ons,

t he one buil ding concept, and the 45,000 square
feet, as being intimately related. And only on
that basis do | end up wwth the view that the
limt essentially is 25,000. Because you could
have one retail in one building on one site.

MR CHAGARI S: Forty.

CHAI R LI GNOS:  Forty-five.

MR. KAUKER: 45,000. So, when | --
when | -- when | pull all that together that's how
| arrive at that view

CHAIR LI GNOS:  So, we could have a
mllion square foot building, but | can have a
45,000 -- as long as | don't go over 45,000 in its
one retail function?

MR, KAUKER: Yes, you coul d.

CHAI R LI GNOS:  Ckay.

MR SINONTZ: [It's one store.

CHAIR LI GNCS: One store 45.

MR. BABOO  Ckay. Thank you.

CHAIR LI GNOS: Ms. Stell a.
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MS. STELLA: Pass.

CHAIR LI GNOCS: M. Nyfenger.

MR, NYFENGCER: | don't want to beat
a dead horse, but nmy question was the exact sane
one as M. Baboo.

CHAIR LI GNOS: Was it answered?

MR. NYFENGER: Well, |I'mnot sure
|"'msatisfied wwth the answer. [Is a square a
rect angl e?

MR, KAUKER: Well, you're going back
to geonetry. | believe it is.

MR. NYFENGER: A square is a type of
rect angl e.

MR, KAUKER:  Yes.

MR. NYFENGER: A shopping center is
a type of retail use?

MR. KAUKER: That's correct.

MR, NYFENGER: | don't know that our
founding fathers in the 70's needed to worry about
putting the exact type of retail that the existing
pl aza was at the tine.

MR, KAUKER: Let ne give you an
example. If | were, objectively, as a planner,
asked to | ook at the dichotony between C oster

Pl aza and the downtown center, for which | believe

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 74

t he ordi nance was witten, | would create two
zones instead of having the personality and nature
of one zone, essentially limt and not relate to a
macro use, such as Closter Plaza, that deserves,
or should be regulated within an entirely
different zoning -- set of zoning regulations.
Maybe that gives you a perspective on the -- on
the problens that | had with this application.

CHAIR LIGNOCS: M. Nyfenger, do you
have anyt hi ng el se?

MR. NYFENGER: No.

CHAIR LIGNCS: M. Pialtos.

MR. PIALTGS: Not hi ng.

CHAIR LIGNCS: M. |sacoff.

MS. | SACOFF:  No.

CHAIR LIGNCS: M. Sinowtz.

MR, SINOWTZ: No.

CHAIR LIGNCS: M. DeNicol a.

MR. DENI COLA: No.

CHAIR LIGNCS: M. Chagari s.

MR. CHAGARI S: No.

CHAIR LIGNCS: | have not hing
further. M. Basralian.

MR, BASRALIAN: |s there anyone in

t he audi ence?
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CHAIR LIGNOCS: On, | actually asked
them Well, anyone in the audi ence that has a
question of this w tness?

MR, | SACCSON. Sure. Wy not.

CHAIR LIGNGCS: | could tell you a
| ot of reasons why not.

MR, | SACCSON: Steve | saacson, 97
Col unbus. Are all shopping centers the sane? |
mean does the |aw sort of make it |ike al
shoppi ng centers?

MR. KAUKER: No, they're not al
exactly alike, but they do have comon
characteristics.

MR | SACCSON:. Right. Because |I go
up to Tice Corners a lot, where the apple store
I's, and there's no supermarket there.

MR. KAUKER Right.

MR, | SACCSON: Their traffic flow,
their parking needs are different fromthe parking
needs of a shopping center with a supermarket,
correct?

MR, KAUKER: Not really. Retail is
retial, and that's a broad category, and that's a
conmon category that is assigned a certain parking

ratio. For instance, parking ratio differentiated
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anong an office category would typically require
nore parking for a doctor's office as opposed to
an attorney's office. But retial is retail.

MR. | SACCSON. So, you don't feel
that a supernmarket needs nore parking than a
retail store? Just a regular -- | nmean like if
you have a Sleepy's, that place that's filled with
mattresses, and maybe there's two people that go
I n there everyday.

MR, KAUKER: Well --

MR ISACCSON. O a furniture store
t hat maybe 15 people go in a day.

MR, KAUKER: Most supernarkets are
significant froma point of view that they are
multiple tines larger than virtually any ot her
conparable retail use. That's why they are
identified, in many ordi nances, as a separate
entities, i.e., shopping centers.

MR, | SACCSON: And al so, in your
opinion, do you feel -- I nmean | know it's been
tal ked here that Wol e Foods is not a regional
supermarket. But would you feel that the draw for
a supermarket, such as Whol e Foods, extends beyond
a 4-mle area?

MR. KAUKER: That's kind of a
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mar keti ng question. And I'm you know, hard
pressed to be able to give you an infornmed expert
answer to that question.

MR, | SACCSON: kay. Ckay. Thank
you.

CHAIR LI GNCS: Anyone else in the
audi ence have any questions of this w tness?

M. Basralian.

THE REPORTER  Can we take five
m nut es?

CHAIR LIGNOS: W'l take five
mnutes, if it's okay, if we take five m nutes.

MR, BASRALI AN:  Sure.

CHAIR LIGNCS: kay, the tine nowis
9:27. We're gonna be back here at 9: 35.

(A recess was taken.)

CHAIR LI GNOS:  The tinme now is 9: 35,
and | call this neeting back to order. Before |
hand it over to M. Basralian, M. Kauker, what |
wanted to do --

MR, KAUKER:  Yes.

CHAIR LIGNCS: And | thank you very
much for outlining the pages during the recess,
you handed back to nme the master plan, and it is

exactly how | renmenbered it. You outlined page 13
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and 14. The general gist of pages 13 and 14
basically talk to the need for the revitalization
of our downt own.

MR, KAUKER: Yes, sir.

CHAIR LIGNCS: And in particular,
and | just want to put this, as a kind of a
summati on of what | read through 13 and 14, please
correct me if you read sone differently,
"Revitalization of the Closter Plaza wll provide
a strong anchor and a huge draw to shoppers
outside of C oster, increasing the vibrancy and
attractiveness is both Coster Plaza and the
downt own, and provi de the inpetuous for
i nprovenents, which currently don't appear to be
economcally justifiable or feasible.

Now, when it conmes to the, too nuch
retail, as you said, | go to page 24, item No. 6,
specifically our master plan, and this was brought
up in a previous application on this particul ar
site, the master plan talks, particularly to
Pi ernont Road. Piernont Road between High Street
and Honmans. The plaza, as we know it, does not
exi st on Piernont Road between H gh Street and
Homans. But what it says under that, and I won't

read the whole thing to bore you, but it says,

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 79

first, based upon the condition of retail uses
t hroughout Closter, it is evident that C oster may
have an i nbal ance --

MR, KAUKER  Yes.

CHAIR LI GNOS: -- between the
residentially zoned | and, and the | and zoned for
retail use, with too nuch | and zoned for retail
use. Thi s, though, sir, speaks specifically to
Pi ernont Road between Hi gh Streets and Honmans,
nore in keeping with what is in our town, an Annie
Sez, a bank and our C oster Commons.

MR. KAUKER: Right.

CHAIR LIGNOS: So, | didn't renenber
it, being that | have had the pl easure of serving
on this board for 18 years, | don't re -- | didn't
remenber that the plaza itself was cited for
having too nmuch retail. But | do renenber the

pl aza being cited for being aged and just kind of

run down.
MR. KAUKER: Right. Obsol escent.
CHAIR LI GNOS: Exactly the word used
here. So, | thank you, and I'mglad we're able to

clarify it. Thank you.
M. Basralian, it's all your's.

MR. BASRALI AN  Thank you,
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M. Chai r man.
CROSS- EXAM NATI ON BY MR BASRALI AN:

Q M. Kauker, based upon what the
chairman just read fromthe master plan at page
24, than your statenent was incorrect as to too
much retail, as it related to C oster Plaza?

A It was msdirected, that's correct.

Q Thank you.

M. Kauker, would you tell ne the
definition of building, as defined by the
muni ci pal | and use | aw
A If you have it in front of you. | don't
have an absol ute recall.

Q Okay. Referring to section
40:55(D) 3, definition, subsection Ato C. Right
her e.

A It reads, a conbination of materials to
forma construction adapted to pernmanent,
tenporary or continuous occupancy and having a
r oof .

Q Where, in that definition, do you
see any reference to the word use?

A There is none.
Q You kept saying, throughout your

testinony, that C oster Plaza consists of a
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nonconf orm ng use.

Q Can you show ne where any of the
uses in Closter Plaza do not conformw th the
zoni ng ordinance for retail, as provided in that

or di nance?

A | don't believe there are nonconformti es,
as they're -- as related to the individual uses
that are wwthin Coster Plaza. | think they're

all permtted as uses.

Q Doesn't the municipal |and use | aw
defi ne nonconform ng use, as one which is not
permtted in the zone for which it's | ocated?

A That's correct.

Q And the C oster Plaza contains uses
which are within the zone?
A Yes, it does.

Q You referred to denolition. And in
your opinion that denolition, as proposed by the
applicant, would put the application before the
board of adjustnment. Show ne in the C oster
zoni ng ordi nance where there are limtations on
what percentage of the building can be denolished
I n connection with redevel opnent.

A l"'mnot famliar with that section if it

Veritext/NJ Reporting Company
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 82

does exi st.

Q Wul dn't there be a requirenent that
exi sts that an applicant woul d have to adhere to?
A Not necessarily. | think -- | think the
position that |I've taken is based upon good
pl anni ng principles existing in nunicipal |and use
| aw, and prior cases where denolition has been
viewed to essentially create a clean slate. And
any prior nonconformng rights associated with
that portion, or with that denolition, essentially
are extingui shed.

Q vell --

A But it doesn't necessarily have to be
essentially explicated within C oster's ordi nance
In order for that -- that -- that principle to be
appl i cabl e.

Q M. Kauker, you testified you're a
pl anner for 1970, 43 years. The testinony which
you referred to, that you were famliar with
about what woul d be denvolished, |eft a portion of
each building up, did it not?

A That's correct.

Q Isn't the rule of thunb in the

courts, generally that so long as a part of a

bui | di ng has been denvolished, remained, that the
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rule of thunb utilizes that the rest can be
reconstructed?

MR SEGRETO | object to the form
of the question.

MR CHAGARIS: It's
cross-exam nation. He can ask it.

MR. SEGRETG | know but there's no
case that tal ks about denolition. It tal ks about
partial destruction. And in partial destruction,
the cases specifically tal k about, by design or by
accident, fire, or sone other kind of tragedy.

MR, BASRALI AN. |'m anmazed that you
have every case at your disposal, if there is none
that refers to it --

MR, SEGRETO No, | don't have every
case.

MR. BASRALI AN. Then you're
I ncorrect in your statenent.

MR CHAGARIS: Al right, let's not
have cross argunent.

MR. SEGRETO. Believe ne, | have
resear ched the subject and none of themtal k about
criteria about how nuch you're going to denolish
or not denoli sh.

MR CHAGARI S: He can answer the
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questi on.

MR, SEGRETO He tal ks about parti al
destruction and total destruction. That's what
our cases talk about. That's my objection.

MR. CHAGARI S: Your objection is
noted for the record.

A I"'mnot famliar with those particul ar
cases, M. Basralian.

Q Now, you said you were famliar with
t he proposed renovations to Coster Plaza. Today
t he shopping center exists as a shopping center
with four distinct buildings.
A That's correct.

Q Consi sting and totaling 211, 000
square feet wwth 720 parking spaces. Could that
shoppi ng center remain just the way it is and

function as a shopping center if it were |eased up

wWth retail, with permtted uses within the zone?
A Yes, it could.
Q You al so indicated that the

reconstruction of a shopping center has proposed,
you were famliar wth.
A MM mm

Q Are you famliar by the size of the

shoppi ng center as proposed with the
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reconstruction?
A Yes, | am
Q And is it being reduced in size or

i ncreased in size?

A | think it's being, in the aggregate, at
the end of round -- phase Il, slightly reduced, as
| recall.

Q You al so i ndicated the parking

spaces woul d be increased from 720 to 730.
A Yes.

Q At the end of phase Il, which is
part of the application, are you aware that the
nunber of parking spaces will be increased by 100,
fromthe current 720 to 8207
A Yes, | am

Q That goes to di m ni shing any
nonconformty with respect to parking?

A That is correct. But also it's affected
by the, taking away the area which coul d support
say 40 or 50 spaces on the subdivided |ot.

Q Vell, I'"'mglad you raised that. You
kept tal king about an intensification of use.
Doesn't intensification of use go to
I ntensification of nonconform ng uses, whereas

what is being proposed really is a planning
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el ement ?
A It goes to intensification of
nonconform ng uses, which | believe this use is.

Q Your position is that the shopping
center is a nonconform ng use, and, therefore,
subdi vi di ng out about approxi mately 22,000 square
feet constitutes a intensification?

A | ncreases the degree of nonconformty,
yes. Because the existing building mass has | ess
| and to support it.

Q Well, are you famliar with the
ratio that's permtted under the zoning ordi nance
for buildings, building coverage?

A | don't recall that here.

Q Well, building coverage is nmaxed out
at 35 percent.
A MM Mm

Q Do you know what the buil ding
coverage is after conpletion of phase |17
A No, | do not. | don't recall.

Q If it were -- if you reviewed the
pl ans, you indicated you were famliar with them
bui |l di ng coverage at the conpletion of phase 1|1
wll be 32.3 percent in accordance with the Ot and

pl ans submtted in connection with the
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application. Now, for maximumpermtted is 35
percent. And even with a subdivided | ot, when
it's conpleted will be 32.3 percent. How does
that constitute intensification?
A It doesn't, as it relates to that
particular requirenent. But it reflects a mnor
reduction in aggregate, the overall size of the
square footage on the property.

Q But the building coverage is |ess
than the maxi nrum permtted --
A | had no issue with the building coverage.

Q Ckay. Then if the building doesn't
exceed the 35 maxi num how does that constitute an
i ntensification?
A It constitutes an intensification because
you still have the nonconformty as it relates to
par ki ng, which is produced as a product. There's
an i nbal ance between the anount of building on the
property, not w thstanding the all owance of 35
percent, and it's ability to neet other key
requi rements of the ordi nance, such as parKking.

Q Even t hough the parking is increased
by 200 -- a hundred parking spaces wwth a reduced
size building over the current shopping center?

A You bring it into closer conformty but
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there's still a substantial shortfall.

Q You al so indicated tonight, | nust
admt that | didn't follow necessarily, your
rational, but that the zoning ordi nance talks
about, not building size, but the maxi mum size of
any retail store.

A Yes.

Q And schedule A, which is referred to
by M. DeN cola, says that maxi num size of any
retail store, square feet is 45,000. Are you
famliar with it?

A Yes, | am

Q Yet you continue to maintain that it
was 45, 000 square feet for a building.

A Only because only one building is
permtted on a site. And that really is what

| eads ne to that position. Even as -- as
difficult to understand, as it nmay be. But when
you view the two requirenents in conbination with
one another, the reality of the devel opnent on
this site, as a shopping center, is that it has
mul tiple buildings. Miltiple buildings are not
permtted in the zone.

Q But that you just told ne that there

are four buildings now They're validly
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nonconform ng buildings in terns of nunber, and
they could continue to exist the way they are.
A If they're not changed in any way.

Q If the three proposed buil dings were
connected, and deened to be one buil ding under the
zoni ng ordi nance, would that satisfy your
criteria?

A Yes.
MR SEGRETO | object to the form
of the question. He's asking hypotheticals of ny

W tness, and | thought those were off limts for

experts.

MR. CHAGARI S: Can you rephrase the
guesti on.

MR BASRALIAN: |'ve heard a hell of
a lot of hypothetical answers tonight. So, |I'm

trying to get M. Kauker to at |least respond to
one of them
BY MR BASRALI AN

Q M . Kauker, the proposed
redevel opnent of the shopping center consists of
three buildings. |In your opinion, is the manner
I n which conformance with the code they could be
made i nto one buil di ng?

MR SEGRETO. At their current
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sizes? |s that what you're trying to say?
MR CHAGARIS: |I'msorry, the
guestion is very clear | think.
MR, BASRALI AN: That's not the
guesti on.
A That could be done. That could be done.
Q Wul d that satisfy all of your
concerns, and all of your statenents, and all of
your opinions, regarding whether or not this board
has jurisdiction?
A No, it would not. You still have a
par ki ng short age.
Q How does that go to jurisdiction to

t he board?

A Ch, relative to the jurisdictional issue?
Q Ri ght.

A Ww. Okay. | believe it would.
Q You referred to, through your

testinony, to section 200-32 off-street parking.
A Yes.

Q And as | understood your testinony,
because that section referred to the site plan
ordi nance, you said that it really incorporated
the site plan ordi nance provision into the zoning

ordi nance. And, therefore, this should be a
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vari ance.
A Vari ance, yes. | recall that.

Q Now, if that sane section also
referred to conpliance wth DEP regul ati ons, and
heal th and safety regul ations, would all of the
DEP regul ations and safety regul ati ons, and safety
i ncorporated by reference into the zoning
ordi nance, because it said, by the way, parking is
under -- or parking or DEP regul ations or health
regul ations or refer to sonepl ace el se?

MR, SEGRETO  (bjection. The
ordi nance doesn't state that. It talks
speci fically about incorporating your site plan
requiremnents.

MR. CHAGARI S: Yeah but actually

t hough the ordinance itself incorporates the

parking into totally a different zone. | don't
know why we're going into this area. It has
nothing to do with this zone at all. If you can

answer the question, answer the question.
A That's a separate jurisdiction. | don't
know i f your exanple is applicable.

Q How about | ocal departnent of health
provi si ons under the ordi nance?

MR, SEGRETO  Sane objection.
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A That woul d be separate. They have the
separate jurisdictional powers. The zoning code
Is the zoning code. Devel opnent regul ati ons
I nclude; site plan and zoning code. And that --
that kind of distinguishes the situation, even
though it is in fact prescribed for one zone, the
i ncorporation, and that's clear in the ordi nance.

Q Wll, it seens to ne you raised the
| ssue, and you're the one who said that, by virtue
of its reference it should be incorporated under
t he zoni ng ordi nance, and, therefore, a variance.
Wiy woul dn't all of those other things be
i ncorporated if they were ever referenced? You
rai sed the issue. Not ne.

MR, SEGRETO  And ny objection is

t hat your zoni ng ordi nance doesn't tal k about DEP

regul ations or health regulations. The section

that we're tal king about specifically tal ks about
the parking requirenents as set forth in chapter
173.
MR CHAGARIS: | think the point is
made. Everyone understands what the issue is.
MR. BASRALI AN:  No further
questi ons.
CHAIR LI GNOS: M. Segreto, anything
Veritext/NJ Reporting Company
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further?

MR SEGRETO  No.

CHAIR LI GNCS: Okay. At this point,
we have concl uded our witness for this evening.

Sir -- | already have -- | opened up

the neeting for the public for questions prior to

this.
MR, ROSENBLUME: But on this
di al ogue?
CHAI R LI GNOS: How does that work?
MR. CHAGARIS: You really need to --
go ahead, ask the question. |If you have a
guesti on.

MR. ROSENBLUME: Jessi e Rosenbl une,
65 Kni cker bocker Road.

CHAIR LIGNCS: You're asking it of
the wi tness?

MR, ROSENBLUME: Yeabh.

CHAI R LI GNOS:  Okay.

MR. ROSENBLUME: M. Kauker, if |
told you that nost of the structures, buildings on
Main Street, were pre-1940, would you believe
t hat ?

MR. CHAGARI S: That really has no

rel evance. We're not tal king about buil di ngs on

800-227-8440

Veritext/NJ Reporting Company

973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 94

Main Street. W' re tal king about this
application.

MR, ROSENBLUME: Ckay.

M. Kauker, the zoning ordi nance was
adopted in Decenber 1940. Have you | ooked at the
definition of lot, L-OT? It's in section 200-5.

MR KAUKER. No, | haven't.

MR, ROSENBLUME: Ckay. |If | told
you that it states, a |ot shall have only one
bui | di ng, do you know of other towns that have
such a restriction?

MR. KAUKER: Typically they do, yes.
But for many ordi nances that recogni ze and
regul ate shopping centers have different criteria.

MR, ROSENBLUVE: R ght. Because
|"ve noticed that also.

MR KAUKER. Right.

MR. ROSENBLUME: So, what woul d
be -- as a planner, what woul d be the significance
of having a 1940 ordi nance that says, one buil ding
per lot, and then you have C oster shopping center
being built in 1960, 20 years later, and
conpl etely ignoring the 1940 ordi nance for |ot,
whi ch was never changed. Although revi ewed many

tinmes, it was never changed. How would you
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explain that?

MR, KAUKER: | can't explain it.

MR CHAGARIS: That's really not
bef ore the board.

MR, KAUKER: | can't explain it. |
can't explain it.

MR, ROSENBLUME: You can't explain
It because --

MR. CHAGARI S: No, no, no, nho, you
can only ask questions. You can't give an answer.

MR. ROSENBLUME: (Okay. Therefore,
woul dn't you consider that plaza to be, not a
prior nonconform ng, but an illegal nonconform ng?

MR KAUKER: It's a possibility, but
based upon -- based upon the criteria that's set
forth --

MR, ROSENBLUMVE: Right. So,
basi cally, how can one expl ain why the plaza was
built with nmultiple buildings despite the
ordi nance stating only one building per lot?

MR, KAUKER: | honestly don't know
because | wasn't there at the tine.

MR. CHAGARI' S: That's not before the
board here.

MR ROSENBLUME: But ny point is,
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the board, according to nany cases in |aw, the
board is supposed to know their own regul ati ons.

MR. CHAGARI S: But -- Jessi e,
M. Rosenblune, the definition of lot in the
zoni ng code of the Borough of C oster says, a
partial |and occupi ed, which may be occupied by a
bui | di ng and accessory buil di ngs, and i ncl udi ng
open space required by this chapter. It doesn't
say, one buil ding.

MR. ROSENBLUME: | don't want to
talk law, but case |aw states "a" neans one.

MR, CHAGARI S: Just ask the question
of the w tness though.

MR ROSENBLUME: Okay. Okay. Well,
in the way you read it --

CHAI R LI GNOS: M. Rosenbl une.
M. Rosenbl une, hold on. Please hold on for a
second here. Because everything was goi ng wel |
until the insinuation that the board nust know
their regulations, and being that |I'mthe chairnman
of such board, | have to tell you that | took a
deep breathe and now | can answer. Are you trying
to tell nme that this board, or any board that
followed, prior to this, did not give an approval

for this plaza?
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MR, ROSENBLUME: | would like to
know - -

CHAIR LIGNOCS: Historically.

MR, ROSENBLUME: -- how coul d they
have done it --

MR CHAGARIS: Wiit, wait, you're --

CHAIR LI GNOS: Hold on. Hold on.
Hol d on.

MR CHAGARIS: -- you're going
really far afield. That's not before this board.
That application is not before -- the history is
not before the board.

CHAIR LIGNCS: M. Chagaris, |

understand that perfectly. But the wtness said
that it could have been done illegally. Hold on.
He could -- he didn't say it was -- so, ny point

Is, did you know, sir, for a fact, did you know
that this board, or a board, a planning board in
this town did not grant approval for that plaza?
MR. KAUKER: No. Wat | was

referring to was a prior testinony set forth on
the record, that seened to suggest that the plaza
was constructed in the 50's, late 50's. [|'m
trying to recall. Because it's in the transcript.

It m ght have been information pronul gated by

Veritext/NJ Reporting Company
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yourself. And based upon that, it appears to ne,
that that would be prior to the date of the
hi story of the ordi nance, which essentially is
12/ 22/ 67.

CHAIR LIGNCS: So, therefore, sir,
that -- those regulations that M. Rosenbl une --

MR KAUKER: | don't know where he
cones from from 1940.

CHAIR LI GNOS: Okay. Thank you.
That's all | want to put that on. Thank you.

MR. ROSENBLUME: Again, you're

| ooking at -- your questionis alittle off the
mar kK because we're not saying it was illegal.
Many boards --

CHAIR LIGNOS: No, sir, you used
actual ly that word.

MR. ROSENBLUME: Yeah, but many
boards have approved sonething w thout thinking

about it. They did it in error.

CHAIR LIGNGCS: | can't tell you what
a board did in the past. |'msorry. But as far
as |'mconcerned, |I'mworrying about this

application at this tine.
Any ot her questions of this wtness,

sir?

Veritext/NJ Reporting Company
800-227-8440 973-410-4040



© 00 N o o~ wWw N

N N N N N N P B P PP R R R R
a A W N BB O © 0O N O 0o~ W N+, O

Page 99

MR. ROSENBLUME: No.

CHAIR LI GNOS:  Thank you. Ckay.

MR. BASRALIAN. |If you would be so
ki nd, since we've concluded, announce that we wl|
meet on next Thursday, the 21st.

CHAIR LIGNCS: As | said at the
begi nning of the neeting, that this nmatter wl|
continue at our next neeting, which will be next
Thur sday.

Now, M. Segreto, at 8 o'clock you
wi ||l have those two w tnesses next week?

MR, SEGRETO Yes. They have
i ndi cated to ne, yes.

MR, CHAGARI S: Okay. Well, we're
giving you a reasonabl e opportunity --

MR, SEGRETO  Yeah, | -- |
understand that. O course. GCkay. | wanted to
have hi m here tonight.

CHAIR LI GNOS:  No, | understand. So
you understand that we're trying to get all these
people here. | want to nmake sure that their --

MR SEGRETO. | understand that.

CHAIR LI GNOCS: Okay. Thank you. |If
there's no further business before the board, the

chair will entertain a notion to adjourn. Mde so
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by Dr. Maddal oni. Seconded by M. Nyfenger. Any
di scussion? Seeing none. All in favor? | see no
objection, therefore, this neeting is now

adj ourned at 10:02.

(Meeti ng adj ourned.)
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